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Appellant contends that the trial court erroneously denied his Wheeler

motion,
1
 his conviction was not supported by substantial evidence, cumulative

evidentiary errors and pervasive prosecutorial misconduct require reversal, and

cross-examination was unduly restricted.  We conclude that the trial court erred

with regard to the Wheeler challenge but that none of appellant’s other arguments

have merit.  We therefore conditionally reverse the judgment and remand the

matter to the trial court for further proceedings.  Depending on the findings of the

trial court, the judgment shall either be reinstated or a new trial ordered.

BACKGROUND

On September 4, 1998, appellant, Byron Keith Williams, was charged

by information in count one of inflicting corporal injury on his spouse, in violation

of Penal Code section 273.5, subdivision (a), and in count two of assault with a

deadly weapon by means of force likely to produce great bodily injury, in violation

of Penal Code section 245, subdivision (a)(1).  The information alleged as to count

2 that appellant personally used a dangerous and deadly weapon, within the

meaning of Penal Code section 1192.7, subdivision (c)(23); and as to both counts 1

and 2, that appellant personally inflicted great bodily injury upon the victim, within

the meaning of Penal Code section 12022.7, subdivision (d).

A jury convicted appellant of both counts, and found the additional

allegations to be true.  On March 3, 1999, the trial court suspended imposition of

sentence, placed appellant on formal probation for a period of five years, and

ordered appellant to serve 365 days in the Los Angeles County jail.  His notice of

appeal was filed the same day.

1
 See People v. Wheeler (1978) 22 Cal.3d 258, and our discussion within.
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A. The Prosecution’s Case

1.  Testimony of Siobhan Williams
2

Appellant’s wife, Siobhan, testified that she and appellant began

arguing at approximately 6:30 a.m. on June 3, 1997, after she noticed that he had

taken $120 from her purse to pay the gardener.  After about 20 or 30 minutes,

Siobhan decided to leave.  She dressed, put her purse and her four-year-old son

Lee in the car, and returned to her bedroom to get some clothes.  When she told

appellant she was leaving, he stomped, said, “You’re not leaving,” blocked her

way, and grabbed her wrists and arms.  She tried to get away from him but found

the television blocking her way.  While appellant held her by the arm, she grabbed

the metal footboard of their king-size bed, picked it up, and used it to hit the desk

near the keyboard of appellant’s computer.  This further angered appellant.  He

pulled the footboard from her hand and hit her in the face with it.  Siobhan felt pain

and grabbed her face.  Appellant hit her again with the footboard, this time across

her arms and chest, causing her to bend over and fall.

Siobhan could not breathe after the second blow, and her hands were

full of blood.  She saw appellant raise the footboard and said, “Don’t hit me, my

mouth.”  Appellant then put the board down.  Siobhan dropped to the floor, crying,

and appellant said, “I will call 911.”  He took the car keys out of her hand and left.

After a few minutes, she went into the bathroom.  When she looked in the mirror

and saw blood coming from her mouth and nose, she screamed or yelled, but

appellant did not return.  Siobhan remained in the bathroom for about thirty

minutes trying to stop the bleeding.  She then went downstairs where she found the

front door wide open and no one in the house but her four-year-old son, Lee.  Her

2
 We shall henceforth use just the first name, Siobhan, to avoid conf usion with

appellant.



4

car was no longer in the driveway.  Her purse, with her medical cards in it, had

been left in the car and was gone with it.

Siobhan called her employer, put some ice in a towel, and waited on

the couch, thinking appellant had gone to get help.  She fell asleep, and when she

awoke about four and one-half hours later, there was still no one else there, except

Lee.  Upon awakening, Siobhan found a message from appellant on her answering

machine telling her that the car was parked around the corner.  She went to the car

and drove to a dentist.  The dentist pulled one damaged tooth, replacing it with a

removable tooth plate, and did a root canal on another, which later turned black.

Her treatment that day took about five hours.  She was prescribed pain medication

and antibiotics and left the dentist at about 9 p.m.

The next day, her brother and his wife took her to the police station,

where they waited about three hours for someone to take a report, to no avail.

Siobhan was not feeling well, so she went home, and went to bed.  Her brother

called the police, and woke her when they came.

Siobhan allowed appellant to move back into the home about one

month after the incident, and they separated again in March 1998.  Although they

were still married at the time of trial, they were not living together.

2.  Testimony of Other Witnesses

Los Angeles County Sheriff’s Deputy Craig Parkhill, went to the

Williams home on June 5, 1997, and spoke to Siobhan for about 20 minutes.

Deputy Parkhill recounted what Siobhan had told him, which was, with some

exceptions which we will discuss below, consistent with her testimony at trial.

Parkhill observed Siobhan’s injuries, including those to her mouth and face, and

also a large bruise near her clavicle, under her right shoulder.
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Cathy Tucker, a licensed dental assistant employed in the dental office

where Siobhan sought treatment, testified.  She first gave factual testimony that

Siobhan came into the office at 4:20 p.m., on June 3, 1997, with a split lip, a

significantly swollen mouth, extensive bleeding, and a loose tooth.  Siobhan was

given emergency treatment, consisting of an exam, x-rays, tooth extraction, root

canal, and insertion of a stay plate.  The treatment took four and one-half hours.

Tucker then gave expert testimony:  based upon her observation of approximately

200 impact injuries, she opined that Siobhan’s injuries were caused by a high-

impact blow, rather than a low-impact blow.

Sergeant Corey Kennedy of the Los Angeles County Sheriff’s

Department testified that he conducted a videotaped interview of Siobhan on June

18, 1997.  An edited version of the tape was played for the jury.

Jeri Darr, a domestic violence counselor, testified on rebuttal that it is

not unusual for a victim of domestic violence to lie or not tell his or her spouse’s

family and others about the abuse, due to feelings of shame and fear of isolation.

A victim is much more likely to tell the truth within the first 24 to 48 hours after an

attack.

B. The Defense

1.  Appellant’s Testimony

Appellant testified that it was he who had put Lee in the car, because

he was going to take him to preschool.  At the time, Siobhan was still in bed, but

got up and yelled at him when she saw him take money from her purse for the

gardener.  In her anger, she moved about the bedroom, pushing furniture.  He

denied touching her, and claimed he was busy trying to catch everything she

pushed.  He denied ever standing in front of the doorway, or preventing his wife

from leaving the room.  He said that when Siobhan picked up the footboard, it
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appeared she was trying to smash the computer, so he grabbed it.  He pulled in one

direction, and she pulled in another.  Siobhan was accidentally hit with it when she

suddenly let go, causing him to stumble back and the end of the footboard caught

her in the mouth.  He denied intentionally hitting her, and claimed she was struck

just this one time.  As a result of this blow, Siobhan fell to the side and held her

mouth.  Appellant asked her if she were all right, and tried to turn her over to see if

there was any damage.  She glared at him, got up, and walked into the bathroom

without saying anything.  He did not see blood on her face, but he admitted he did

not get a good look at her face.  He did not think she was badly injured.

Appellant went downstairs, took Lee out of the car, put him in the

house, and drove away.  He claimed he closed the front door, and denied that he

took the car keys from Siobhan’s hand after she was injured.  Instead, he took the

keys out of his wife’s purse earlier while in the bedroom when he took the money

for the gardener.  He denied taking her medical cards with him.  He drove around

for awhile, then called home from a telephone booth, hanging up when the

answering machine picked up.  Appellant called again at approximately 10 a.m.,

left a message that he was going to return the car.  Later, he called again, leaving

the message about where he had left the car, and that the keys were in the ashtray.

Appellant went to stay with friends in Whittier.  He had no further

contact with his wife for approximately one month.  Siobhan later asked him to

move back in, and he did.  He told her that he thought the incident had been an

accident, and she said nothing either in contradiction or agreement.

2.  Mother’s Testimony

Appellant’s mother, Jean Williams-Oliver testified that Siobhan told

her the incident was an accident, and that Siobhan has, since then, asked her for

money.
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DISCUSSION

A. The Wheeler Issue

After the prosecution had excused two men from the jury panel,

appellant objected, citing People v. Wheeler, supra, 22 Cal.3d 258.  Appellant’s

counsel argued that the prosecution was systematically excluding men from the

jury panel.  The trial court refused to consider the motion because it did not

consider “men” to be a cognizable group falling within the scope of a Wheeler

objection.

Wheeler prohibits the use of peremptory challenges to exclude all or

most members of an identifiable group of citizens on racial, religious, ethnic, or

other similar grounds, solely because of a presumed “group bias.”  (22 Cal.3d at p.

280; see also, Batson v. Kentucky (1986) 476 U.S. 79, 89.)  There is a rebuttable

presumption that a peremptory challenge has been made on a constitutionally

permissible ground.  (People v. Wheeler, supra, 22 Cal.3d at p. 278.)  To overcome

the presumption, the party making a Wheeler motion carries the initial burden to

establish a prima facie case of group bias.  (People v. Arias (1996) 13 Cal.4th 92,

134-135.)  To establish a prima facie case, the moving party is required not only to

show that the persons excluded were members of a cognizable group; he must also

show, from all the circumstances of the case, a strong likelihood that such persons

were being challenged because of their group association.  (People v. Welch (1999)

20 Cal.4th 701, 745.)  Once a prima facie case is established, the burden shifts to

the other party to show that the peremptory challenges were not based on group

bias.  (People v. Motton (1985) 39 Cal.3d 596, 600.)  The erroneous denial of a

defendant’s Wheeler motion is reversible error per se.  (People v. Wheeler, supra ,

22 Cal.3d at p. 281.)

Here, the trial court erred when it refused to consider the Wheeler

challenge.  Peremptory challenges may not be used to exclude male jurors solely
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because of a presumed group bias.  (People v. Cervantes (1991) 233 Cal.App.3d

323, 332.)

Respondent concedes the error but contends that reversal is not

required because appellant failed to overcome the presumed validity of the

prosecution’s peremptory challenges.  The problem with the argument is that by

falling to recognize gender as an appropriate basis for a Wheeler challenge, the

trial court failed to address the first issue, whether a prima facie case had been

established.  The refusal to consider a Wheeler motion altogether is also reversible

error per se.  (See People v. Gore (1993) 18 Cal.App.4th 692, 705.)

Respondent has requested that instead of outright reversal we remand

for a further hearing on the issue.  Such a remand may be ordered in appropriate

cases.  (People v. Gore, supra, 18 Cal.App.4th at p. 706.)
3
  Ordinarily, factors to be

considered in determining whether remand is appropriate are the length of time

since voir dire, the likelihood that the court and counsel will recall the

circumstances of the case, the likelihood that the prosecution will remember the

reasons for the peremptory challenges, as well as the ability of the trial judge to

recall and assess the manner in which the prosecutor examined the venire and

exercised other peremptory challenges.  (People v. Rodriguez (1996) 50

Cal.App.4th 1013, 1024-1025.)  Under the circumstances present, we agree that

remand is appropriate.  (See People v. Garcia (2000) 77 Cal.App.4th 1269, _____,

92 Cal.Rptr.2d 339, 348.)

B. The Testimony of Domestic Abuse Counselor Jeri Darr

Citing People v. Gomez (1999) 72 Cal.App.4th 405, 415-416,

appellant contends that the testimony of domestic abuse counselor Jeri Darr,

3
 Appellant has not objected to this request.
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concerning battered woman syndrome, was irrelevant because there was no

evidence of prior incidents of abuse.

Initially, we conclude that appellant has failed to preserve this issue

for appellate review.  Ms. Darr was offered as an expert on domestic violence

during rebuttal.  Appellant objected to Darr’s testimony on two grounds.  First, he

objected to her qualifications as an expert; and second, he objected on the basis

that the subject of Darr’s opinion, why battered women lie and return to their

husbands, is not beyond the natural and common experience of the jury to require

expert testimony.  His failure to object on the ground he now asserts waived the

issue for review on appeal.  (People v. Coleman (1988) 46 Cal.3d 749, 777.)

However, recognizing that People v. Gomez was decided after this matter had been

tried, we will address the issue raised by appellant to forestall a petition for writ of

habeas corpus based on a claim of ineffectual counsel.

After an Evidence Code section 402 hearing, the trial court in this

instance limited the testimony of Ms. Darr to why women may return to a man

who has battered them and why that same person may lie, misstate, or misspeak

about the incident.  Ms. Darr then gave testimony which established that she has

training and experience as a domestic violence counselor and that she had testified

as an expert in prior court proceedings.  She gave general testimony why victims of

domestic violence may stay in a “battering relationship” and why victims may or

may not be as forthcoming as the general public may expect in divulging

information about incidents.  The following exchange is important to the issues to

be addressed:

“Q. BY MS. BROOKS [prosecutor]:  Do you find that in your
experience that . . . after the initial incident that there is a window
where [the victim] will tell the truth versus months later?

“A.  Yes.
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“Q.  Explain how that works.

“. . .

“THE WITNESS:  It’s been my experience that if you can
reach a victim within 24 to 48 hours after the incident has occurred
they’re far more likely to tell the truth.  That’s based on my
experience with doing the enhanced response team with the Sheriff’s
Department.

“Given time and consideration, they have had contact with the
abuser after that fact, perhaps the abuser’s family has called them or
their own family has called them to talk them into changing their
story.  If they have had time to think about the ramifications.  If they
don’t work, they might not have a way to put food on the table or keep
the roof over their head.  The longer they have to sit with that, the
more likely it is that they would become more recalcitrant.

“Q. BY MS. BROOKS:  And do you find when they are
removed from that contact with, as you describe, possibly the abuser
or the abuser’s family, that cut-off is made, they tend to be honest
about what’s happened or still recalcitrant once they have been
separated from that situation?

“A.  Much more likely to be honest.

“Q.  Now you’re not saying every battered woman tells the
truth all the time, are you?

“A.  Nope.

“Q.  In fact, don’t they lie on occasion?

“A.  Yes, they do.

“Q.  And you find, based on the statement that you just made,
that they’re more likely to be honest after the separation or 24 to 48
hours after the incident?
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“A.  Yes.

“Q.  And while they’re -- do women, in your experience, go,
back to their abusers?

“A.  Do they go back?  Yes, they do.

“Q.  Why do they go back, based on your training and
experience?

“A.  Because they love them, they’re not sure how they can
survive on their own, pressure from family and friends, or because
[their] children want to be with their father.”

The California Legislature has expressly authorized this type of expert

evidence by enactment of Evidence Code section 1107:

“(a)  In a criminal action, expert testimony is admissible by
either the prosecution or the defense regarding battered women’s
syndrome, including the physical, emotional, or mental effects upon
the beliefs, perceptions, or behavior of victims of domestic violence,
except when offered against a criminal defendant to prove the
occurrence of the act or acts of abuse which form the basis of the
criminal charge.

“(b)  The foundation shall be sufficient for admission of this
expert testimony if the proponent of the evidence establishes its
relevancy and the proper qualifications of the expert witness.  Expert
opinion testimony on battered women’s syndrome shall not be
considered a new scientific technique whose reliability is unproven.

“(c)  For purposes of this section, ‘abuse’ is defined in Section
6203 of the Family Code and ‘domestic violence’ is defined in
Section 6211 of the Family Code.

“(d)  This section is intended as a rule of evidence only and no
substantive change affecting the Penal Code is intended.”
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Family Code section 6203 states:  “For purposes of this act, ‘abuse’

means any of the following:  [¶]  (a)  Intentionally or recklessly to cause or attempt

to cause bodily injury.  [¶]  (b)  Sexual assault.  [¶]  (c)  To place a person in

reasonable apprehension of imminent serious bodily injury to that person or to

another.  [¶]  (d)  To engage in any behavior that has been or could be enjoined

pursuant to Section 6320.”  Family Code section 6211, as pertinent states:

“‘Domestic violence’ is abuse perpetrated against any of the following persons:

[¶]  (a)  A spouse or former spouse.”

It is clear that the evidence proffered here meets the specifications of

the statute.  Ms. Darr was called to the stand on rebuttal after Siobhan’s credibility

was placed in issue on cross-examination by appellant’s trial counsel.  He brought

out various inconsistent statements attributed to Siobhan regarding the incident to

suggest that the injury inflicted on her was accidental.  The evidence was also

appropriate to explain why Siobhan allowed appellant to return to the family

residence.

In People v. Gomez, supra, 72 Cal.App.4th 405, the trial court had

allowed similar testimony in a spousal abuse case.  The Court of Appeal,

recognizing the existence of Evidence Code section 1107, concluded that the

evidence admitted was irrelevant because there  was no showing of prior domestic

violence between the husband and wife to establish that the victim in that case was

a “battered woman”:  “Here, other than evidence of the present incident, there is no

evidence indicating that [the husband] abused or behaved violently toward [the

wife].  There is no evidence that [the husband] fit the profile of a batterer, or that

[the wife] and [the husband] were engaged in a ‘battering’ relationship.  On this

record, [the expert’s] testimony regarding battered women’s syndrome was

irrelevant.”  (Id. at p. 417.)
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In reaching this decision, the Court of Appeal cited and relied upon

the definition of “battered women’s syndrome” in People v. Humphrey (1996) 13

Cal.4th 1073:  “The Humphrey court determined evidence of battered women’s

syndrome was relevant to the defendant’s credibility and to show whether she

reasonably believed it was necessary to act in self-defense.  (People v. Humphrey,

supra, 13 Cal.4th at p. 1087.)  In coming to this conclusion, the court recognized

that ‘[b]attered women’s syndrome “has been defined as ‘a series of common

characteristics that appear in women who are abused physically and

psychologically over an extended period of time by the dominant male figure in

their lives.’”’  [Citations.]”  (People v. Gomez, supra, 72 Cal.App.4th at p. 416.)
4

In the context of the reason for admission of the evidence in this case,

we disagree with the limitation placed on admission of evidence pursuant to

Evidence Code section 1107 in People v. Gomez.  There is nothing in Evidence

Code section 1107 to suggest that the Legislature intended that a batterer get one

free episode of domestic violence before admission of evidence to explain why a

victim of domestic violence may make inconsistent statements about what

occurred and why such a victim may return to the perpetrator.  In fact, the result in

Gomez is at odds with the testimony of the expert in that case, Gail Pincus:

“Pincus stated that about 80 percent of the time a woman who has been ‘initially

assaulted’ by a boyfriend, husband or lover will recant, change or minimize her

story.  This recanting does not happen only after there has been a continuing

4
 Another recent case, People v. Gadlin, 2000 Daily Journal D.A.R. 1993, decided

February 24, 2000, discusses the same issue as in People v. Garcia, citing and discussing
People v. Garcia and People v. Humphrey.  The case concluded that evidence pursuant to
Evidence Code section 1107 was properly admitted because there was evidence of prior
spousal abuse and therefore admission of the evidence “does no violence to the
Humphrey definition.”  (People v. Gadlin, supra, 2000 Daily Journal D.A.R. at p. 1995.)
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pattern of abuse.  In fact, depending on the severity of the incident, it is more likely

to occur after a first incident.  Pincus stated a woman will tend to minimize and

deny the incident.  The woman will engage in ‘self-blam[e] and ‘sort of

reconstruct[] th[e] incident, especially if th[e] relationship is going to continue.

It’s the most common [reaction] of anybody who’s been victimized in an intimate

relationship.’”  (People v. Gomez, supra, 72 Cal.App.4th at pp. 411-412, italics

added.)

Additionally, we believe that the concept of having to prove that a

victim of domestic abuse has previously been battered, as contemplated within

People v. Humphrey, is not appropriate in the context of this case.  The issue

addressed in People v. Humphrey was use of evidence of “battered women’s

syndrome” to establish self-defense to a charge of homicide.  The Supreme Court

concluded that the evidence was appropriate to aid the jury “in deciding the

reasonableness as well as the existence of defendant’s belief that killing was

necessary.”  (People v. Humphrey, supra, 13 Cal.4th at p. 1077.)  In that light, it is

reasonable to require that the alleged victim/defendant establish a history of abuse.

That is qualitatively different than the purpose for which the evidence was

admitted in this case.

We conclude that the trial court properly admitted the evidence from

Ms. Darr.

C. Substantial Evidence

Appellant contends that the judgment is not supported by substantial

evidence.  In raising this argument, appellant focuses on inconsistencies in

Siobhan’s testimony in connection with other evidence and draws the conclusion

that her testimony was “so totally inconsistent in and out of court” that the jury
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could not have rationally determined appellant intentionally hit her or whether the

incident was merely an accident.

When a claim is made that a conviction is not supported by substantial

evidence, we “review the whole record in the light most favorable to the judgment

below to determine whether it discloses . . . evidence which is reasonable, credible,

and of solid value -- such that a reasonable trier of fact could find the defendant

guilty beyond a reasonable doubt.”  (People v. Johnson (1980) 26 Cal.3d 557,

578.)  We may not reweigh the evidence.  (People v. Culver (1973) 10 Cal.3d 542,

548.)  Any weaknesses and inconsistencies in the testimony are matters solely for

the jury to evaluate.  (People v. Allen (1985) 165 Cal.App.3d 616, 623.)  Unless

the recited facts are physically impossible or inherently improbable, the testimony

of a single eyewitness is sufficient to support a criminal conviction.  (People v.

Scott (1978) 21 Cal.3d 284, 296.)  Thus, where there are two or more potentially

believable versions of an incident supported by the facts, it is the exclusive

province of the jury to determine which version is correct.  (See People v. Jones

(1990) 51 Cal.3d 294, 314.)  Based on this test, we conclude that substantial

evidence supports the jury verdict.

Appellant does not contend that Siobhan’s version was physically

impossible or inherently improbable.  Instead, in order to show that the verdict was

not supported by substantial evidence, appellant has picked out several

inconsistencies in Siobhan’s testimony.  Most of the inconsistencies cited by

appellant do not relate, as he claims, to different parts of Siobhan’s own testimony,

but to conflicts between her description at trial of certain details of the incident,

and the testimony of Deputy Parkhill, the investigating officer, as to what she told

him on June 5, 1997.

Parkhill testified that Siobhan told him that appellant had choked her

and pushed her onto the bed.  He also testified that he wrote in his report that it was
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appellant, not she, who pulled out the footboard, although he was unsure at trial

whether she had said that.  Siobhan denied that she told the deputy that her

husband had choked her, or that he had grabbed the footboard first.  She did not

recall whether appellant had pushed her onto the bed, or whether she told Parkhill

that he had.  The jury was entitled to view Parkhill as mistaken, as it apparently

did.  (See People v. Jones, supra, 51 Cal.3d at p. 314.)

Other “inconsistencies” cited by appellant are not inconsistencies at

all, but inferences which appellant draws in his favor from portions of Siobhan’s

testimony, such as her not seeking help immediately, not calling the police until the

next day, and leaving the police station after waiting a few hours. We may not

reject the testimony of a witness who has been believed by a jury, unless its falsity

is apparent without resorting to inferences or deductions.  (People v. Thornton

(1974) 11 Cal.3d 738, 754, disapproved on other grounds in People v. Flannel

(1979) 25 Cal.3d 668, 684-685, fn. 12.)

One “inconsistency,” which appellant finds significant, illustrates why

attempting to evaluate evidence in isolated fragments, even if they appear on the

surface to conflict with other evidence, is ill-advised.  (See People v. Johnson,

supra, 26 Cal.3d at p. 577.)  During cross-examination, defense counsel asked,

“Isn’t it true that this was a horrible accident that happened during a fight between

you and your husband?”  After the prosecution objected, and the court overruled

the objection, Siobhan answered, “Yes.”  Focusing on the word “accident,”

appellant interprets this one isolated answer at trial as establishing that Siobhan’s

other testimony was patently false, without resort to inferences or deductions.  We

cannot agree.  The overall evidence of the nature of the injuries and Siobhan’s

description of what occurred, given shortly after the event to close personal

friends, family and the treating medical personnel, is consistent with a conclusion

that the injuries were intentionally, not accidentally, inflicted.  The jury apparently
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accepted this version of the events and rejected giving undue attention to this

ambiguous question and answer.  (See People v. Allen, supra, 165 Cal.App.3d at p.

623.)

Appellant also claims that Siobhan told everyone that what had

happened was an accident, including Dr. Nathan, a doctor who examined Siobhan

for an unrelated worker’s compensation injury.  This is an exaggeration of

Siobhan’s testimony.  She did tell some people that what had occurred was an

accident.  However, she told her close personal friends and family, and her own

doctors that this was an intentional act on the part of appellant.  She also testified

that she felt shame about what happened.  She explained that she felt what had

happened was very personal, and she did not feel comfortable talking about it.  She

did not want people to have suspicions or bad feelings about her, or feel sorry for

her.  As explained by the domestic violence counselor, Jeri Darr, this testimony is

consistent with what is expected from a victim of domestic violence.

D. Testimony Regarding Counseling

Appellant contends that he was denied a fair trial, because Siobhan

testified, over objection, that one of the reasons she allowed appellant to move

back into the family home was that he had agreed he would go to counseling.  The

issue was set up as follows:

“Q.  When you got back together with the defendant, whose
suggestion was that?

“A.  Mutual.

“Q.  And why did you agree to get back together with the
defendant about a month after this happened?

“MR. ZELEN [counsel for appellant]:  Relevance, 352, 1101.
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“THE COURT:  Overruled.

“THE WITNESS:  We had agreed that he was going to go to
counseling.

“MR. ZELEN:  I am going to object.  This is 1101.

“THE COURT:  Sustained.

“MR. ZELEN:  Could we approach?

“THE COURT:  Yep.”

The matter was discussed at side bar and the court ultimately

overruled the Evidence Code section 1101 objection but sustained the objection

based on Evidence Code section 352.  Mr. Zelen requested a general admonition

regarding stricken testimony, so that the counseling testimony would not be

emphasized.  The court then admonished the jury, “[W]hen an objection is made

and it’s sustained, then if there was an answer you have got to disregard that

answer.  It’s stricken.  You can’t consider it.  It can’t be part of your deliberation.

It is not evidence.  Obviously, if I overrule an objection the answer comes in and

you are to take, you know, that in consideration as if there were no objections.

When I sustain an objection, if there was an answer and there is a motion to strike,

that evidence that is not evidence, that answer is out.  Do you all understand that?”

“Evidence Code section 352 vests discretion in the trial judge to

exclude evidence where its probative value is substantially outweighed by the

probability that its admission will necessitate undue consumption of time or create

substantial danger of prejudice, or confusion of issues, or of misleading a jury.

‘The discretion granted the trial court by section 352 is not absolute [citations] and

must be exercised reasonably in accord with the facts before the court.’  (Brainard
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v. Cotner (1976) 59 Cal.App.3d 790, 796.)”  (Kessler v. Gray (1978) 77

Cal.App.3d 284, 291, italics added.)

“Where the evidence relates to a critical issue, directly supports an

inference relevant to that issue, and other evidence does not as directly support the

same inference, the testimony must be received over a section 352 objection absent

highly unusual circumstances.”  (Kessler v. Gray, supra, 77 Cal.App.3d at p. 292.)

Given that this is a domestic violence case, the fact that Siobhan

allowed appellant to move back into the residence within a month after the incident

was a critical fact for the jury to assess.  This is demonstrated by the evidence

given by Ms. Darr.  As such, we have trouble concluding that the testimony was

more prejudicial than probative.  However, we need not determine whether the trial

court abused its discretion on the issue.

The court immediately admonished the jury that it was not to consider

evidence which is stricken.  It is presumed that jurors follow the court’s

admonitions.  (People v. Isby (1947) 30 Cal.2d 879, 896-897.)  Additionally, any

potential prejudice was dissipated when Ms. Darr testified regarding domestic

violence and why victims would allow abusers to come back into the home.

Additionally, we do not agree that appellant’s agreement to go into counseling was

the unambiguous admission of guilt he claims, since Siobhan had previously

testified that there were problems in her relationship with appellant at the time of

the incident, and that they were separated afterward.  It is reasonable to believe that

the jury could interpret the reference to “counseling” as marriage counseling.

Thus, even assuming the evidence was more prejudicial than probative, we cannot

conclude that a different verdict was reasonably probable if the evidence had not

been presented.  (People v. Watson  (1956) 46 Cal.2d 818, 836.)
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E. Prosecutorial Misconduct

Appellant contends that he was denied a fair trial, due to prosecutorial

misconduct in the form of “outrageous displays of overruled objections, misleading

demonstrations, persistent repeated questioning in the face of sustained objections,

confusing, convoluted questioning, and fights with the defense attorney and the

court.”  Citing the difficulty of setting forth all instances of misconduct, because

they pervade all eleven volumes of trial transcript, appellant refers to only a few

portions of the record.  We do not reach general assertions of misconduct which

are not supported by appropriate references to the record.  (People v. Cooks (1983)

141 Cal.App.3d 224, 329.)

As evidence of misconduct appellant refers to several comments of

the trial judge and defense counsel, Mr. Zelen, which, with one exception were

made outside the presence of the jury.  We therefore turn to the two incidents

referenced which occurred before the jury.

The first reference deals with examination of Siobhan by the

prosecutor following cross examination by Mr. Zelen.  To set the stage, Mr.

Zelen’s questions suggested that the prosecutor had attempted to coach Siobhan in

how to respond to  questions by Mr. Zelen:  “Q. BY MR. ZELEN:  Has Ms.

Brooks [the prosecutor] told you what I am about to ask so that you can prepare?

Is that what she said?  Mr. Zelen is going to ask these things and I want you to be

prepared for them?”  In re-direct, the following exchange occurred:

“Q.  Siobhan, in any way did I tell you to lie about anything?

“A.  No.

“. . .

“Q.  Siobhan, why are you now today looking at me before you
answer the questions?
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“A.  Because on Thursday, I was rushing my answers before I
knew if I had to answer or not.

“Q.  And was there something that I said to you that’s now
causing you to pause, and look at me, and then speak?

“A.  You just said, let me answer first, or if I have to object and
then, you know, you will object.

“Q.  And did I tell you to wait until the court made a ruling
before you answered?

“A.  Yes.

“. . .

“Q. BY MS. BROOKS:  What else did I tell you, if anything?

“A.  Nothing.  Be truthful.

“Q.  Did I say anything about Mr. Zelen or his presentation,
what you might expect?

“. . .

“A.  He is obnoxious.

“MS. BROOKS:  I swear I didn’t, Your Honor.  I did not intend
that.

“THE COURT:  Okay.”

It was this last exchange between the prosecutor, Ms. Brooks,

Siobhan, and the court which appellant now suggests was prosecutorial

misconduct.
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The second incident which is asserted as misconduct was the

prosecutor’s use of a simple pole, rather than the actual footboard, to have Siobhan

demonstrate how appellant struck her.

The asserted misconduct does not provide grounds for reversal.  First,

no objection on the basis of misconduct was proffered by appellant to either of

these incidents. Thus, appellant did not preserve the issue for appeal.  (See People

v. Montiel (1993) 5 Cal.4th 877, 914.)  More significant is the fact that neither

incident was so egregious as to render the trial fundamentally unfair, nor did either

incident involve deceptive or reprehensible methods of persuasion.  (People v.

Espinoza  (1992) 3 Cal.4th 806, 820.)  Indeed, it is very unlikely the jury was

deceived by the demonstration pole.  The prosecutor had previously presented

testimony by Siobhan, describing in detail the actual footboard used in her attack.

Defense counsel extensively cross-examined her on the differences between the

footboard and the demonstration pole.  Appellant also described the real footboard

in his testimony, and showed a similar one to the jury.

F. Admission of the Videotaped Interview

Appellant contends the trial court abused its discretion in admitting

portions of Sergeant Kennedy’s videotaped interview of Siobhan.  Appellant

objected to the admission of the entire videotape as hearsay and on Evidence Code

section 352 grounds.  The trial court ruled some portions inadmissible, and

permitted an edited version of the tape to be played for the jury, as a prior

consistent statement, pursuant to Evidence Code sections 791 and 1236.
5

Appellant objected to the edited version on the same grounds.

5
 Section 1236 makes hearsay statements admissible if they comply with the

provisions of section 791.  Section 791 provides, in essence, that once an inconsistent
statement is admitted to attack a witness’s credibility, a prior consistent statement, made
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While appellant now asserts that the court erred in admitting the tape

as a prior consistent statement, he provides no argument or authority to support his

assertion.  Instead, he makes the confusing contention that the tape was

inadmissible because “[n]ot only was the videotape hearsay, since it had not

probative value as hearsay, the prejudicial nature of the videotape warranted

exclusion.”  We disagree.  Appellant’s presentation was centered on the

proposition that Siobhan lied when she claimed appellant hit her intentionally.  He

presented his mother’s testimony that sometime before trial, Siobhan told her the

incident was an accident, and that she asked for money.  Appellant also elicited

testimony about Siobhan’s interview with Dr. Nathan, in which she told him the

incident was an accident.  That interview took place months after the videotaped

interview.  The videotape was made on June 18, 1997, just two weeks after the

incident, and contained statements made before she told others that what had

occurred was an accident.  The tape contained statements consistent with her trial

testimony and was therefore probative and admissible pursuant to Evidence Code

section 791 to show Siobhan’s version of events was not a recent fabrication, or

prompted by a motive to obtain money from her mother-in-law.

Appellant also argues the tape was more prejudicial than probative,

because it “was nothing more than a tear-filled restatement of what [Siobhan] had

already testified to.”  As a prior consistent statement, it was probative precisely

because it was consistent with Siobhan’s trial testimony.  Appellant appears to be

arguing that the tape is prejudicial because it is probative.  This is not the test under

Evidence Code section 352.  (See People v. Karis (1988) 46 Cal.3d 612, 638.)

And whether a weeping witness renders her testimony more prejudicial than

                                                                                                                                                            
before the alleged inconsistent statement, may be admissible to support his credibility, or
to rebut an allegation that the witness’s testimony was recently fabricated, or influenced
by bias or other improper motive.
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probative, as appellant suggests, is best left to the discretion of the trial court.  (Cf.,

Asbury v. Goldberg (1935) 8 Cal.App.2d 70, 74; Annot. (1960) 69 A.L.R.2d 954,

§ 3(a).)  The trial judge is in the best position to evaluate the evidence for the

possibility that it will consume an undue amount of time, confuse issues, or

mislead the jury.  (People v. Fitch (1997) 55 Cal.App.4th 172,  183.)  His or her

resolution of such matters is entitled to deference.  (People v. Harris (1998) 60

Cal.App.4th 727, 736.)  Merely characterizing the testimony as “emotionally

charged” gives us insufficient reason to second-guess the trial court.

Appellant complains that a double-hearsay statement by Lee, which

had been previously excluded by the court under Evidence Code section 352,

appeared on the videotape.  Appellant is mistaken.  Appellant refers to the

following question the prosecution asked Siobhan on direct examination:  “And

what did Lee call the defendant?”  Appellant objected at that time, and the court

asked where the prosecution was going with that, drawing the response, “The

statement, ‘Did Daddy knock your teeth out?’”  The court sustained the objection.

Lee’s question, if it ever existed in the unedited videotape, was excluded from the

edited version.  We have reviewed the edited videotape, entered into evidence as

People’s Exhibit 8, and found no mention of Lee, or any reference to anything he

might have said or asked.

G. Limitation on Cross-Examination Regarding Siobhan’s Statements
to Dr. Nathan

Siobhan testified that she told others, except close personal friends

and family, and her own doctors, the incident was an accident.  She said she lied to

Dr. Nathan, a psychiatrist who examined her for an unrelated worker’s

compensation injury.  Siobhan testified that she felt shame about what happened,

and telling them the truth would be humiliating.
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On cross-examination, defense counsel asked Siobhan, “Did you tell

them about other things that had happened in your life that were humiliating?”

After the court sustained an objection, counsel explained in a sidebar conference

that he wished to impeach Siobhan by asking her about incidents of child abuse

and molestation she had suffered, which she related to Dr. Nathan.  He intended to

show that her given reason for lying to Dr. Nathan was false, because she told him

of these childhood events, which, counsel would argue, were also humiliating.

The trial court sustained the prosecution’s relevance objection, and

did not allow questions concerning child abuse.  Appellant contends this was an

undue limit on cross-examination, in violation of his right of confrontation under

the Sixth Amendment of the United States Constitution, and in violation of his

right to due process under the Fourteenth Amendment.

“[N]ot every restriction on a defendant’s desired method of cross-

examination is a constitutional violation.  Within the confines of the confrontation

clause, the trial court retains wide latitude in restricting cross-examination that is

repetitive, prejudicial, confusing of the issues, or of marginal relevance.”  (People

v. Frye (1998) 18 Cal.4th 894, 946, citing Delaware v. Van Arsdall (1986) 475

U.S. 673, 678-679.)

To establish a Sixth Amendment violation, appellant must show that

the cross-examination, if allowed, might reasonably have produced a significantly

different impression of the witness’s credibility.  (Delaware v. Van Arsdall, supra,

475 U.S. at p. 680; People v. Belmontes (1988) 45 Cal.3d 744, 780.)  Appellant’s

only attempt to do so consists of an argument that Siobhan’s childhood molestation

by her foster parents must be equally as humiliating as spousal abuse.  Thus,

appellant reasons, Siobhan must be lying when she claims to have lied to Dr.

Nathan, since she would also have lied about her humiliating childhood abuse.
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Even if we made the leap in logic that appellant suggests, it does not

follow that the prohibited testimony would reasonably have produced a

significantly different impression of the Siobhan’s credibility.  We review the trial

court’s restriction of cross-examination under Evidence Code section 352 for an

abuse of discretion.  (People v. Greenberger (1997) 58 Cal.App.4th 298, 352.)

Since we find appellant’s reasoning wholly unpersuasive, we certainly cannot find

the trial court’s rejection of it to be arbitrary or capricious, or erroneous as a matter

of law.  (See People v. Zack (1986) 184 Cal.App.3d 409, 413.)  

DISPOSITION

The judgment is reversed and this matter is remanded to allow the trial

court to conduct a hearing on the Wheeler issues.  First, the court must ascertain

whether it can adequately address the issue at this stage.  If not, a retrial is

required.  If the court can address the issue, it must first address the issue of

whether a prima facie case can be established.  If it determines no prima facie case

was established, defendant’s conviction is ordered reinstated.  If it determines a

prima facie case was established, it must then determine whether the prosecutor's

reasons for excusing the two jurors are constitutionally valid.  If not, and the court

grants defendant’s Wheeler motion, retrial is required. If the trial court determines

the prosecutor’s reasons for excusing the two jurors are constitutionally valid, and

denies defendant’s Wheeler motion, defendant’s conviction is ordered reinstated.

HASTINGS, Acting P.J.

We concur: CURRY, J.
DAU, J.
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